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Pursuant to NLRB Rules and Regs. § 102.24(a) and 102.50, Respondent Ulliman Schutte 

Construction, LLC ("Ulliman Schutte" or "Respondent") hereby moves for partial summary 

judgment.  The reason for this motion is General Counsel seeks to expand the ability of a paid 

union organizer acting as a “salt” to receive back pay after receiving an offer of employment in 

contravention of existing Board law.  The hearing in this case has been docketed for February 20, 

2018, but Respondent has not yet received a Notice of Hearing. It is important to receive a ruling 

on this motion or for the Board to issue a Notice to Show Cause because the hearing will become 

unnecessary if the Board agrees that the alleged discriminatee’s right to receive back pay was cut 

off when Respondent offered his alter ego (the same person using a different name) a job and he 

rejected it. In support of this motion, Respondent shows to the Board the following:  

I. STATEMENT OF UNDISPUTED FACTS 

1. This is a “salting” case in which it is alleged Respondent failed to hire union 

organizer Frank Bankard, who is a full time paid employee and official of Charging Party, because 

of his Union affiliation, concerted activities or to discourage other employees from engaging in 
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these activities in violation of Section 8(a)(3) and (1) of the National Labor Relations Act.  

Complaint, ¶ 5 and 6, attached as Exhibit 1 and Charge, attached as Exhibit 2.  

2. Mr. Bankard alleges he applied for employment with Respondent on or 

about May 31, 2016, via email for a Crane Operator position at the Respondent’s jobsite located 

in Salisbury, Maryland.  Complaint, ¶ 5 and Exhibit 2.   

3. The Complaint alleges that Respondent refused to hire Bankard as a crane 

operator on June 21, 2016. Complaint ¶ 5.  On June 13, 2016, Respondent interviewed and offered 

a job as a crane operator to applicant “Joe Hill”, which paid the same wage rate and provided the 

same benefits as the crane operator position for which Bankard applied. Decl. of William Straub, 

¶ 4 and 5, attached as Exhibit 3.  Joe Hill and Bankard are the same individual and Bankard applied 

for employment with Respondent under the alias Joe Hill on or about May 31, 2016.  Decl. of 

William Straub, ¶ 3 and 8. 

4. No other job offers were made by Respondent to applicants for an operator 

position between and May 31, 2016 and June 13, 2016. Decl. of William Straub, ¶ 7. 

5. “Joe Hill” refused the offer of employment on the same day it was made. 

Decl. of William Straub, ¶ 6.  

6.  Respondent requested the General Counsel reconsider its position to seek 

back pay beyond the period when “Joe Hill” was offered employment by letter dated 

November 27, 2017.  Attached as Exhibit 4. In his response dated November 29, 2017, General 

Counsel Robb directed that the issue would be decided under existing Board law and no expansion 

or reversal of current Board law would be sought.  Attached as Exhibit 5.  

7. The Compliance Specification in the Complaint states that back pay is due 

from June 21, 2016 and “continues until a valid offer of employment is made.” Complaint, ¶ 8. 
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The General Counsel has offered no explanation why the offer of employment made to Frank 

Bankard/Joe Hill on June 13, 2016, was not a valid offer of employment.   

II. ARGUMENT AND CITATION OF AUTHORITIES 

A. The Offer of Employment by Respondent to “Joe Hill” 
Terminates Any Right to Receive Back Pay or Instatement by 
Frank Bankard.  

The sole issue to be decided in this motion is whether the offer of employment to “Joe Hill” 

on June 13, 2017, satisfies any potential back pay liability and instatement obligation of 

Respondent to Frank Bankard.1  As discussed below, because Frank Bankard is Joe Hill, the issue 

must be answered in the affirmative.  

In Board proceedings, summary judgment is appropriate where there are no genuine issues 

of material fact warranting a hearing and the moving party is entitled to judgment as a matter of 

law. Glass Fabricators, Inc., 365 NLRB No. 125, *1-2 (NLRB 2017); Security Walls, LLC, 361 

NLRB No. 29, *3 (NLRB 2014). 

It has long been recognized by the Board that “[a] back pay order is a reparation order 

designed to vindicate the public policy of the statute by making the employee whole for losses 

suffered on account of an unfair labor practice.” Oil Capitol Sheet Metal Inc., 349 NLRB 1348, 

1351 (2007), citing Nathan v. NLRB, 344 U.S. 25, 27 (1952).  “The objective is to restore ‘the 

situation, as nearly as possible, to that which would have obtained but for the illegal 

discrimination.’” Id., citing Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 194 (1941).  The Board’s 

remedial authority “does not encompass punitive measures.” Id., citing Republic Steel Corp. v. 

NLRB, 311 U.S. 7, 12 (1940) and Aneco, Inc. v. NLRB, 285 F.3d 326, 329 (4th Cir. 2002).  

1 Respondent denies that it did not offer Bankard employment because of his union affiliation, sympathies 
or activities, but has offered to enter into a non-admission settlement with a Notice Posting if the offer of 
employment to Hill terminated Bankard’s back pay.  
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It is also a basic principle of Board law that an offer of employment terminates the 

employer’s back pay and instatement obligation. I n this case, General Counsel seeks an exception 

to this rule which would treat “salts”, who use a fraudulent identity to obtain an offer of 

employment, more favorably than other discriminatees.  The Board, however, has done the 

opposite and applied different and more stringent remedial requirements for the General Counsel 

in salting cases. Oil Capitol, 349 NLRB at 1351-1355.  The Board has recognized that salts, unlike 

other applicants for employment, seek employment for different reasons, to further the union’s 

organizing objectives and not for an indefinite duration.  Id. at 1351.  Therefore, in Oil Capitol, 

the Board refused to apply to salts the ordinary presumption that the applicant, if hired, would have 

remain employed indefinitely and would have transferred to an employer’s other jobsites upon 

completion of a project. Id. 

Obviously, had Bankard accepted the offer of employment made to Hill, only Bankard 

could have reported to work because Hill is not a real person.  If Bankard had chosen to do so 

instead of fleeing the scene, he would have earned the same wages and received the same benefits 

as if the offer had been made to Bankard in his name.  Had this occurred, Bankard would have 

suffered no financial loss and been made completely whole.  Therefore, any additional back pay 

amount is not compensatory, but blatantly punitive.  By pursing this unprecedented theory, the 

General Counsel is ignoring the Board’s admonition and warning in Oil Capitol of a “greater risk 

of a punitive back pay award” in salting cases.2 Id. at fn. 14. 

In addition, in Oil Capitol, the Board further reasoned there is a “need for a more rational 

and balanced approach in fashioning remedies in cases involving union salts.” Id. at 1351.  In such 

2 This statement was made in the context of applying the presumption of indefinite employment, but has 
greater force in this case where the alleged discriminatee was given the opportunity to report to work and 
engage in organizing activity, which is his objective, but refused the offer of employment.  
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cases, the back pay amount should only compensate the alleged discriminatee for his actual losses 

and not constitute “a windfall award that bears no reasonable relation to the injury sustained.” Id. 

at 1353.  It is hard to imagine a more unbalanced and irrational approach then providing back pay 

to an individual who had rejected an offer of employment because it was made to the same person 

acting under an alias and false identity. This is particularly disturbing here because concealing 

their true identity when applying for employment is a common tactic used by salts. E.g., NLRB v. 

Town & Country Elec., 516 U.S. 85 (1995).

To the extent General Counsel argues that the offer of employment to fictitious Joe Hill 

does not count as an offer to Frank Bankard because Respondent believed Hill was anti-union, 

which Respondent denies, such an argument is meritless.  The Board has never considered an 

employer’s motive in determining whether an offer of employment is valid. Either an offer of 

employment is made or it is not.  The employer’s reasons for doing so are irrelevant.3

No crane operators positions were available between the time of Bankard’s alleged 

application and the offer of employment made to Bankard/Hill.  Therefore, as a matter of law, 

Bankard is not entitled to back pay or instatement.  

III. CONCLUSION 

For the reasons discussed, Respondent respectfully requests that the Board issue an Order 

that alleged discriminatee Frank Bankard is not entitled to recover back pay or instatement as 

remedies in this case.   

3 The unreviewed decision of ALJ Amchan in a salting case also involving Frank Bankard does not address 
the remedial issue here. See, Tube City IMS, LLC, 2011 NLRB LEXIS 157(April 5, 2011).  In that case, 
Bankard applied for employment under his true name and was not offered employment and also applied 
under the alias Joe Banco, who was offered employment.  ALJ Amchan found that Bankard was not hired 
because he was a union organizer and ordered a make remedy consistent with Oil Capitol. ALJ Amchan 
did not address whether the offer to Bankard as Banco terminated his right to back pay or instatement at 
that point in time.  His decision was limited to the narrow issue that applying for employment under an 
alias did not disqualify Bankard from protection under the Act.
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Respectfully submitted this 23rd day of January, 2018.   

By: /s/ Dion Y. Kohler  
Dion Y. Kohler 

ATTORNEYS FOR 
RESPONDENT ULLIMAN SCHUTTE 
CONSTRUCTION, LLC. 

Jackson Lewis P.C. 
1155 Peachtree Street, N.E. 
Suite 1000 
Atlanta, GA 30309 
(404) 525-8200 – Telephone 
404) 525-1173 – Facsimile 
kohlerd@jacksonlewis.com
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CERTIFICATE OF SERVICE 

I hereby certify that on the 23rd day of January, 2018, I filed a true copy of the Motion for 

Partial Summary Judgment and Memorandum in Support via the NLRB’s electronic website 

and served upon the following via U. S mail, postage-paid, addressed to: 

Mr. Frank Bankard 
International Union of Operating Engineers, 
 Local 542, AFL-CIO 
1375 Virginia Drive, Suite 100 
Fort Washington, PA 19034 

Charles L. Posner, Regional Director 
National Labor Relations Board, Region 5 
Bank of America Center – Tower II 
100 South Charles St., Suite 600 
Baltimore, MD 21201 

By: /s/ Dion Y. Kohler  
Dion Y. Kohler 
ATTORNEYS FOR RESPONDENT
ULLIMAN SCHUTTE CONSTRUCTION, 
LLC. 
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